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ASBESTOS DISEASES COMPENSATION BILL 2013 
Second Reading 

Resumed from 31 October 2013. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [10.11 am]: I rise as the lead 
speaker on behalf of the government on this bill. I should say at the outset that the government acknowledges 
that asbestos-related diseases are a serious issue in this state and, indeed, in this country, and it is deeply 
sympathetic to those who are afflicted by asbestos-related diseases, including asbestosis and any asbestosis–
related lung cancer. I acknowledge that Hon Kate Doust has a concern about this affliction and the problems that 
may be faced by those who are seeking compensation by way of damages, and I commend her for the spirit in 
which she has introduced this bill. She has identified by way of this bill two considerations that may be of 
especial significance to sufferers of asbestosis-related diseases: the opportunity for the award of provisional 
damages and also a new head of damages. However, it must be said that these particular considerations would 
not be confined to only those who are suffering asbestosis-related diseases and may in fact be of benefit to, or of 
interest to, many others who are suffering injury by way of disease or even physical trauma. 

Having said all that, I regret that the government cannot support the bill for the reasons that I shall outline in 
quite some detail. In short—I will develop each of these points at length—the government cannot support the bill 
because: the drafting is unsatisfactory in a variety of respects; the legal concepts integral to the bill are novel and 
require greater and more careful exploration; the bill, if passed in its current form, is likely to have unforeseen 
and undesirable consequences; the bill raises the issue of why its operation ought to be limited to the 
circumstances of asbestos-related diseases and not be of more general application; and otherwise the bill creates 
a new and retrospective liability for damages, one that is unlikely to be accommodated by those responsible for 
paying damages—it may be that it can be—but will create a financial imposition that may ultimately work 
against those whom the bill is intended to help. I will develop each of those points in turn. But I think it only fair, 
and credit where it is due, that Hon Kate Doust deserves recognition that she has introduced this bill and so 
raised these particular issues. 

It is unfortunate, and no criticism of her, that the bill does not come up to mark. Indeed, one of the features of the 
bill—she will no doubt be able to respond to this in her reply—is that it is not apparent how wide the 
consultation process has been in drafting the bill or, indeed, the policy that underlines the bill. I gather from the 
second reading speech that there has been consultation with asbestos disease sufferers, and, indeed, that may 
have motivated the formulation of the bill in the first place. It appears that it has been drafted by lawyers who 
represent plaintiffs in these sorts of cases, and that is fine so far as it goes. I am not aware—I am not entitled to 
know and I do not wish to know—to what extent Parliamentary Counsel’s Office has been involved in the 
drafting of the bill. Perhaps it has had some input into it. I would suggest from the fact that its terminology is not 
consistent with some of the concepts in Western Australian legislation that the consultation has been limited and 
the bill certainly not drafted by it, but I may be wrong; I do not much mind. But it would seem that the 
consultation process has been very limited indeed. No doubt Hon Kate Doust will be able to tell us how widely 
she has consulted and whether there has been any input from other interested parties. I do not mean this as being 
an impediment necessarily to what is good public policy, but I have to say that if the government had introduced 
a bill of this character without broad consultation, the opposition would have been the first to criticise the 
government for having done so. Maybe there has been consultation with lawyers acting for defendants or 
insurers or other bodies; I do not know. Perhaps Hon Kate Doust might interject and tell me whether she has 
consulted with 50 of those people, 10, five, none or one. Any other parties? I doubt it. The thrust of the bill is to 
achieve a certain end, and that is fine, but in an area where there is a fundamental change to the manner in which 
compensation for damages is to be addressed—one that has the implications that I will point out and one that 
raises a variety of issues of a public policy nature that need to be addressed, and addressed carefully—this bill 
does not do it. Indeed, with respect, none of the issues have even been identified, let alone decisions apparently 
made on them, according to the second reading speech or the explanatory memorandum. 

I know that Hon Adele Farina will also have an interest in this, and I look forward to her contribution about the 
skeletal nature of this bill and the very broad regulation-making power in it, because I know that she has a 
particular concern about regulation-making powers, and she has even pointed out her views on that subject in the 
past in respect of regulation-making power catch-alls, but at the end of a long list of specific regulation-making 
powers contained within a section that is within a part of an act that deals with a particular subject matter, and 
within an act where its policy is clearly stated. Yet we have here a very broad regulation-making power with no 
constraints on it at all, and I know that she would take exception to that, being true to the principles that she has 
explained in the past. In any event, whatever the merits of the ideas contained in the bill, the government is 
concerned with numerous inadequacies with it which have been brought to my attention and upon which I have 
taken advice, and I will address them in due course. I will try to summarise the main features of the bill as 
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succinctly as possible, but they are dealt with very briefly in the second reading speech and in the explanatory 
memorandum. Apart from restating what is in the bill—I know Hon Adele Farina has also complained about this 
in the past—the explanatory memorandum does not expand on the issues and indicate how these things are 
supposed to work in practice. I will also deal with those issues.  

The bill is drafted as stand-alone legislation. In the context of the award and the assessment of damages in 
personal injury actions brought by persons who have contracted an asbestos-related disease, and solely in that 
context—it does not extend to a dust-related disease from some other cause or some other form of injury—it will 
enable a court to do two things. Firstly, it will enable the award of what may be described as provisional 
damages. In short, that means that when the plaintiff has the potential, subsequent to judgement, to contract an 
asbestos-related disease that is of a different or more serious character than the disease from which the plaintiff 
suffered at the time of judgement, the court will be able to make a provisional award of damages and, if the 
plaintiff subsequently contracts a further disease at that later time, the court can award in a final judgement 
further damages in respect of that later disease.  

Secondly, it will enable the court to award the plaintiff so-called Sullivan v Gordon damages, reflecting the value 
to the plaintiff of the loss consequent upon the disease sued for of his or her ability to provide household or 
domestic services to others. I note for a start that the bill is intended to operate retrospectively in the sense that 
its provisions will have application to causes of action whenever they have arisen, except when the action for 
damages has been already concluded by a judgement or a settlement agreement or when the trial of the action 
has commenced when the act comes into force. That factor has not been addressed in the second reading speech 
or the explanatory memorandum. The policy considerations flowing from the imposition of an additional head of 
damages, when none has existed in the past, and which has not been foreseen by either the defendants to their 
actions or their insurers, have not been looked at. I see Hon Adele Farina finds some mirth in this idea, but I 
recall that she was very particular on many occasions about the dangers of retrospectivity. I trust that she will 
assist us with how that fits with her philosophy on these matters.  

I turn to the drafting issues with the bill. The first point to be made is that there is no logical reason why the 
provisions in the bill are restricted to asbestos cases when they could be applied to those afflicted by other 
illnesses. I am not suggesting that the propositions or the policy of the bill be expanded. There may be merit in 
that and there may be a way forward whereby these things can be explored in due course. Although a case can be 
made for asbestos disease sufferers, there is no logical reason why the scope of the bill ought to be confined to 
them and, particularly, the idea of provisional damages and the Sullivan v Gordon damages. Indeed, the whole 
idea of a once-and-for-all sort of judgement, whereby provisional damages were not permitted by a second 
action on the same cause, arises out of an old case involving an assault in which someone suffered a head injury 
that subsequently proved to be more serious. A second attempt was made to recover damages for that aggravated 
circumstance and the court said, “No, you had one go and that ends it.” We can see that there is potential, 
whether it be by way of personal injury sustained by trauma or by disease, for other cases in which provisional 
damages and, arguably, the Sullivan v Gordon concept of damages would be of advantage to a plaintiff. As I 
have indicated, there may be a case for confining this to asbestos-related diseases for pragmatic reasons or public 
policy reasons and the like. The reason for that is not clear in the second reading speech or the explanatory 
memorandum or in the terms of the bill. However, it seems to me that, as presently advised, there is no logical 
reason why it should be confined.  

I accept that Hon Kate Doust has focused her attention on the plight of asbestos disease sufferers, but if one is to 
take the significant step of introducing a facility for provisional damages as an adjunct to the powers of the court, 
one needs to do so on the basis that it may be hard to resist expectations to extend the idea to other diseases.  
Hon Kate Doust: There is nothing that stops you in government from doing that, you know. 

Hon MICHAEL MISCHIN: I know there is nothing that stops it but public policy considerations, but none of 
those seem to be explored in the context of this bill.  
Hon Kate Doust: If you want to do something for other people, feel free.  
Hon MICHAEL MISCHIN: That is not the point I am making, Hon Kate Doust. That highlights the difference 
between the responsibilities of being in government and the opportunities that are presented by being in 
opposition. The opposition can pick a niche and try to correct what appears to be an injustice. It may very well 
be an injustice and we will accept for the purposes of argument that it is an injustice; I will get to that in a 
moment. The opposition can pick that niche and open a door that it does not have to worry about down the track. 
However, government has to look at the position of its citizens more than through a straw. It has to take a 
broader view of public policy than simply looking at it through a confined aperture. Were this to be introduced in 
its current form and have its current effect that seems to be contemplated by the opposition, it may open a door 
to a range of situations that will need to be addressed. While a case can be made that it perhaps can be confined 
to asbestos-related disease sufferers, there is no logical reason, it appears to me, that it should be. That needs 
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consideration and exploration and consultation before that step is taken. That has not taken place so far as I am 
aware.  
As I said, it may be hard to resist expectations to extend the idea to other diseases and if one were to do that, one 
needs to craft the basis for awarding provisional damages in terms that will accommodate that future extension to 
other analogous situations without creating anomalies or in future having to wind back the force of the bill in 
situations in which there are unforeseen and unforeseeable consequences.  
I have already mentioned the issue about the drafting of the bill. The Parliamentary Counsel’s Office was unable 
to disclose its relationship with private members even to comment on whether it drafted the bill. The advice I 
had received from the State Solicitor’s Office was that the bill did not appear to have been drafted by the 
Parliamentary Counsel’s Office. On the contrary, it appears to be an amalgam of specifically drafted provisions 
and incompatible provisions selected from various pieces of legislation of other Australian jurisdictions. Some of 
that legislation, I am advised, has been ill considered. I will get to the way other jurisdictions have or have not 
dealt with this issue in due course. If the bill becomes law in its current form, ambiguity in the provisions’ 
meaning and intended application would result in controversy and litigation. I would have thought that the whole 
point of all this is to try to benefit people without the necessity of having to resort to litigation to explore the 
metes and bounds of not only the provisional damages element, but also the much vaguer and problematic 
Sullivan v Gordon issue. I am advised that for drafting consistency it would be more compatible with achieving 
the bill’s ends, at least in relation to the Sullivan v Gordon damages, for the provisions to be included in a bill to 
amend the Law Reform (Miscellaneous Provisions) Act 1941 or the Civil Liability Act 2002 rather than as a 
stand-alone piece of legislation. In short, even if one or both of the bill’s objectives were supported, or supported 
in a modified form, the bill would need to be significantly redrafted. I will mention some of those drafting and 
terminology issues shortly, but first it may be helpful to outline the current legal position that the bill seeks to 
change and how the bill proposes to go about it. That will in itself throw up the issues that have not been 
addressed in it.  
Firstly, the issue of provisional damages. For plain public policy considerations it is desirable that there be 
finality in legal proceedings. The purpose of legal proceedings is to achieve finality in a dispute between parties. 
When someone has a claim that is disputed and no agreement can be reached, our legal system is there to serve 
to settle that dispute according to law and by way of a final adjudication. There is a general principle, which has 
been mentioned in the course of the materials supplied with the bill, that when damages are awarded by a court 
in respect to a cause of action, the plaintiff cannot subsequently commence proceedings seeking additional 
damages for that cause of action. A judgement is for all loss arising from that cause of action, past, present and 
future. Periodic payments of the judgement award are already permitted. Section 16(4) of the Motor Vehicle 
(Third Party Insurance) Act 1943 allows for that in respect of motor vehicle actions. Structured settlements are 
available under sections 14 and 15 of the Civil Liability Act 2002, but the award itself is final and is for all loss 
notwithstanding the subsequent worsening of an injury or a disease the subject of the judgement, or the 
development of further injury or disease. That is simply not arbitrary legalism. As members will appreciate, there 
are obvious and sound public policy reasons to support finality in litigation. If you are a plaintiff, you want to 
have it finally resolved. If you are a defendant, you too have an interest in having litigation resolve the dispute so 
that a line can be drawn under it and both parties can move on knowing where they stand and that they no longer 
have to deal with each other.  

There obviously exists some potential for unfairness in particular cases. That has been the reason advanced for 
this particular bill in respect of provisional damages. For example, as has been explained in the asbestos context, 
the possibility is always open that a person with one asbestos disease, say asbestosis, may in due course contract 
another more serious asbestos disease, say mesothelioma or carcinoma; lung cancer. A court, in assessing 
damages payable for, say, asbestosis will ordinarily take into account the chance of mesothelioma developing, 
but the result is an inevitable overcompensation or undercompensation. For example, a relatively nominal 
amount included in an award to reflect the possibility of mesothelioma will prove to be merely a gift to the 
claimant who does not in fact develop mesothelioma. It goes without saying that it would be an 
overcompensation if that prospect does not arise. Unfortunately it will, in retrospect, constitute a significant 
undercompensation for the person who develops a more serious disease than the disease in respect of which the 
damages were primarily calculated.  

I am informed that in the experience of the State Solicitor’s Office in asbestos disease litigation, it is very rare 
for a person who has received compensation to subsequently develop a disease that has not been fully 
compensated in the original settlement of the claim or judgement of a court. However, it may be that it simply 
does not find out about those cases. I do not know the answer to that. I do not know whether they are common or 
uncommon, or rare. For the purposes of the debate, I am prepared to accept that a significant number of such 
cases do arise, but they may not be statistically greater than that for non–asbestos related diseases. That raises 
again the issue whether the scope of the bill and the merits of the proposals in it are unnecessarily and unfairly 
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limited to asbestos–related disease sufferers. Once again, I do not know what information was available to 
Hon Kate Doust by way of statistics or anecdotal evidence on this subject, but she will no doubt enlighten us in 
due course.  

Further to the current legal position, there is the question of the so-called Sullivan v Gordon damages; that is, 
damages for the plaintiff’s inability to provide domestic services to others. It is proper that I outline what the 
current situation is so that one can compare that against what is proposed in the legislation. A person who suffers 
injury, whether it is an asbestos-related injury or otherwise as a consequence of a compensable tort, or wrong, of 
another, is entitled to damages calculated by reference to a number of heads of damages, although these are 
subject to any adjustment necessary to avoid overlap and duplication; in other words, double compensation. It 
must be said that except in the context of what are called special damages, which I will say more about in a 
moment, it is more of an art than a science. There is an element of judgement and, from the point of view of the 
sufferer of an injury, whether it be disease related or otherwise, they will always feel that money will not 
compensate them sufficiently for their loss of enjoyment of life, their loss of amenities and for their suffering. 
But it is the nature of the compensation that we as a society can provide that essentially turns on the question of 
providing some monetary value and applying that to suffering.  

Broadly, the heads of damages are, firstly, general damages; which covers pain and suffering, loss of amenity, 
and bodily harm. I am informed that in the case of a mesothelioma victim in this state, an award for general 
damages currently attracts in the region of $170 000 to $220 000. The second head of damages is that of loss of 
expectation of life. It is a nominal and a historically anomalous damages component. In this state it currently 
attracts an award of about $15 000.  

A further head of damages is that relating to past and future loss of earnings or of earning capacity. That is a less 
artistic—if I can put it that way—exercise of calculation, albeit there is some judgement and informed 
guesswork involved in that by way of calculation as to people’s prospects of how long they are likely to be 
working in a particular field, their prospects of advancement and so forth, and what might in fact have been lost 
by way of earning capacity.  

A further head of damages relates to past and future expenses, such as medical expenses. Lastly, included in the 
value of personal services provided to the claimant in consequence of the injury—whether those services are 
provided for a fee or by a family or others voluntarily—are gratuitous services also known as the 
Griffiths v Kerkemeyer head of damages. Those are not Sullivan v Gordon ones, because that is the value of 
personal services provided to the claimant in consequence of the injury, and not of a general nature provided by 
the claimant to others, which is where we get into the Sullivan v Gordon issue.  

There are, however, various statutory restrictions upon and modifications affecting these heads of damages when 
the injury occurred in certain circumstances: for example, by the Workers’ Compensation and Injury 
Management Act 1981, when the injury occurred in the course of employment; by the Motor Vehicle (Third 
Party Insurance) Act 1943; or those that are not relevantly excluded from the application of the Civil Liability 
Act 2002. I will not go into all those exemptions and exclusions because they are not central to the issues here, 
but there are modifications, restrictions and the like that are already provided for.  

It has long been the common law position in Western Australia, which was confirmed as correct by the High 
Court in the case of CSR Limited v Eddy [2005] 226 CLR 1, that there is no separate head of damages in respect 
of a plaintiff’s inability to provide personal or domestic services to others. Damages representing the value of 
gratuitous services provided to the plaintiff are recognised, as I have indicated—albeit as an exceptional and 
anomalous head of damage, the amount awarded being received by the recipient of those services, the plaintiff or 
injured person, not the provider of the services—but the loss of services by those who would have benefitted 
from the actions of the plaintiff had the injury or illness not occurred is not regarded as a loss recoverable by the 
plaintiff as the service provider. To the extent that a plaintiff’s ability to help others is compromised by a 
compensable injury, a plaintiff’s loss of the satisfaction of performing those services is taken into account in 
assessing the amount of general damages that I have mentioned: pain, suffering, loss of amenity, and loss of 
enjoyment of life.  

I have mentioned the High Court decision of CSR Limited v Eddy, and a number of points need to be made 
about that because they are germane to clause 4(4) of the bill and to the points that I have made about the 
potential scope of what is being proposed. Firstly, it was a unanimous High Court decision that considered the 
conceptual issues relevant to and the policy reasons for and against there being a specific head of damages 
reflecting the commercial cost of the services that are unable to be provided by an injured or ill plaintiff to 
others. It ultimately held that such damages were not open to be awarded. One of the cases it considered was that 
of Sullivan v Gordon [1999] 47 NSWLR 319. According to both the explanatory memorandum and to the note 
that appears following clause 4(4) of the bill, the bill seeks to “restore” that decision as a matter of law. That is 
not quite the case. In fact, it is not the case. There were a number of cases that expounded that principle and 
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developed it. The High Court found that there was no head of damages at law in that regard and overruled that 
line of cases. It said that this is not the law, that the courts below have gone into error, and that we, the High 
Court, are correcting that error by making it plain that there is not and properly has never been that head of 
damages, so it is simply misleading to say that concept, that head of damages, is being restored by this 
legislation. We can argue that it is an issue of semantics.  

The High Court, in any case, concluded that relevant analogy could not be drawn with the common law’s 
recognition of the value of gratuitous services as a head of damage and that insufficient grounds existed for, as 
the judgement states, creating a further exception to the common law position denying direct recovery to those 
who have lost the benefit of an injured plaintiff’s services by giving them incorrect benefits via 
Sullivan v Gordon. The High Court was particularly concerned at the anomaly created by the provider of the 
service being able to claim for the loss of services he or she is providing but the recipients of those services 
being unable to claim for their loss, save in those limited circumstances when there was a particular cause of 
action, a quite historical one, and I mention it only by way of passing because it is one of the many exceptions to 
things that they had to deal with and consider, an action that was called per quod consortium amisit. It is an old 
action, by way of interest, when in trespass by a husband against any person who harmed his wife and whereby 
he lost the company of his wife through injury or the like. It is not a little anomaly. It never worked the other 
way so the wife could claim loss of consortium from the husband—but there you go. That was one of the only 
exceptions when someone would be awarded that sort of damages, and that anomaly was not considered a basis 
for developing a further head of damages in this regard.  

Of particular concern to the High Court was the difficulty of defining the limits of any Sullivan v Gordon 
damages and of assessing an appropriate award. Chief Justice Gleeson and Justices Gummow and Heydon 
observed—it is worth quoting it in full although I regret it is of some length, but it summarises a number of 
issues of moment, as these judges illustrate, the complexities that this bill seems to gloss over. It is a passage at 
pages 29 to 31 of the judgement, and starts at paragraph 61. These judges asked where is the line to be drawn 
when considering the proposition that a Sullivan v Gordon head of damages ought to be recognised as a head of 
damages in these sorts of claims. I should point out that the respondent in the appeal was originally the plaintiff, 
the injured person in the action, who had been awarded Sullivan v Gordon-type damages. The appellant was 
originally the defendant who had to pay those damages. According to the High Court — 

The respondent contended that recovery should be limited by reference to services in the nature of 
domestic work which the injured plaintiff had been providing before the tort, which the plaintiff was 
morally or legally obliged to provide, which were reasonably necessary, which were generally 
recognised as having a commercial value, and which went beyond what was generally provided by 
persons in the relationship between the plaintiff and those receiving the services.  

Before I go further I will illustrate just how the bill relates to what was being put. The bill goes even further than 
what was being advanced by the respondent in that case. Clause 4(4) of the bill states — 

Despite any other Act or law, the Court must, when determining damages in an asbestos disease action, 
compensate, as a separate head of damage, any loss or impairment of the injured person’s capacity to 
perform domestic services for another person.  

So it does not even include the restraint of, amongst other things, the limitation of “reasonably necessary”, the 
limitation of “generally recognised as having a commercial value” or the limitation of what “went beyond what 
was generally provided by persons in the relationship between the plaintiff and those receiving the services”, or 
even include a mention of a relationship between the plaintiff and the person receiving those services. What the 
bill proposes is far and away vaguer and more open in its application than even the narrow basis that was being 
put to the High Court. Of course, we can do that as a legislature, but we ought to consider the consequences of 
what we are doing. It would be unfortunate if, by passing a well-meaning piece of legislation, people then said 
that they knew not what they were doing when they did not consider the implications of what has been proposed 
after sober debate by this house of review, which, as we are constantly reminded by members, ought to be 
looking carefully at the implications of our legislation. I will go on with the passage from CSR Limited v Eddy. 
The High Court said — 

But the respondent did not state a legal principle justifying the extending of recovery to or the limiting 
of recovery at that point. If what is crucial is impairment in the plaintiff’s capacity, a question must 
arise as to why any of these limitations are to be accepted. How far, then, does the Sullivan v Gordon 
principle go? To loss of capacity to care for close family members (de jure or de facto) — 

For those who are not learned in the Latin of the law, “de jure” means “by law”, and “de facto” means “in fact”. 
To repeat — 

How far, then, does the Sullivan v Gordon principle go? To loss of capacity to care for close family 
members (de jure or de facto), or any family members (de jure or de facto), or foster children, or 
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members of the plaintiff’s household, whether “immediate” or “extended”; and if to any of these 
classes, only to dependent members of them, or all members of them? If only to close family members, 
what is “closeness”? If only to dependent members, what is “dependency”? If the test turns on damage 
to capacity, why should recovery not extend beyond domestic services? Should it apply beyond 
domestic services to the wide range of educative services healthy parents supply their children of an 
academic, sporting or cultural kind? “And if the incapacity to give gratuitous services is a loss to the 
giver, ought one not to pay the pious spinster whose charitable works are inhibited by injury?” Or 
should it extend to services provided to friends, or to neighbours? Should it extend to plaintiffs who 
customarily visited or helped — 

Note the past tense — 
many hospital patients, or old people, or destitute people; or provided volunteer emergency services to 
others even though they were complete strangers to that plaintiff? Does the test turn on a legal duty to 
provide services, or on a moral duty to do so, or on what services the plaintiff might reasonably have 
been expected to perform if there had been no injury, or on what services were or might have been 
expected to have been rendered before the injury or on a mere practice of having provided services? If 
the injury to the plaintiff causes a loss of capacity which has not been utilised in the past to help others, 
should that loss be compensated under this head? What inquiry should be made into the likelihood that 
a capacity which has been utilised to help others before the injury would have continued to be utilised 
after it? Since that likelihood may vary as between fragile and enduring relationships, and since it may 
have been likely to diminish as the plaintiff became older or more fatigued, is it open to or obligatory 
for the court to engage in assessment of whether care would continue to be provided, for how long, and 
at what level? Is this inquiry to be regarded as invidious? Should the same damages be payable to an 
injured homemaker who did little housework and fed the family on fast food as to an injured 
homemaker who spent all day working in the home? Or would an inquiry into the plaintiff’s levels of 
skill in and application to the performance of domestic tasks be invidious? Should the injured plaintiffs 
be under an obligation to account for any recovery to the persons to whom the plaintiffs can no longer 
perform services?  

This uncertainty was regarded by the court as incompatible with the existence of an underlying principle 
justifying recovery of Sullivan v Gordon damages. We are talking about the High Court here, which in the event 
of litigation going that far will have to address the provisions of this bill, which are even broader than the 
propositions that were being put to the High Court based on the case law that had been developed quite 
erroneously up until that point. I suggest that the High Court would be looking in vain to the second reading 
speech, to the explanatory memorandum were it to have access to it and thought that it needed to look at it, or to 
any of the terms of the bill as to how it ought to wrestle and deal with these issues. If the High Court is going to 
have trouble with that, what of the court that first has to face this issue at a lower level and will have to deal with 
it? If it gets down to a negotiated settlement being attempted between the parties, they will be at large also 
because none of them will know. So rather than actually helping asbestos victims, the likely consequence of this 
bill if it is passed is that we will end up with more litigation because there is no guidance in the bill. The various 
issues that I have raised that the High Court thought were important have not even been touched on or identified 
by the bill, let alone any guidance given to this place as to how it might refine the bill and deal with it on a policy 
consideration basis, item by item. For that reason alone, no responsible legislature can support that provision of 
this bill. I do not know what consultation has taken place on the bill—we will find out in due course if any has 
been done—but if the government were to introduce a bill or a clause in these terms, I am sure that several 
members of the opposition who have taken an interest in the form of legislation would be the first to complain 
about the lack of consultation undertaken and lack of guidance provided.  

The High Court went on to say at paragraph 62 — 

The respondent argued that his success in this case did not depend on these problems being solved, and 
that their solution could await other cases. This overlooks the need to identify an underlying principle 
justifying recovery 

There is something to be said for and against each of the possibilities just raised, no doubt. The 
appellants contended that the particular choices to be made were not compelled either by existing legal 
principle or by any of the forms of legal reasoning employed in developing the common law. They were 
policy choices to be made, if at all, by legislatures. 

I stress, “They were policy choices to be made, if at all, by legislatures”, yet we have not had the opportunity to 
make those policy choices.  

I understand entirely the constraints placed on an opposition, a private member in particular, in advancing what 
appears to be a worthy area of law reform. I am not dismissing that there is very arguably merit in what is being 
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proposed in the Sullivan v Gordon concept. I will come, as I say, to a potential solution to this, which I have 
already undertaken, but it is important to emphasise that that clause of the Asbestos Diseases Compensation Bill, 
in any event, cannot be supported in its current form and needs considerably more work. It is not even a matter 
of putting up some amendments to try to refine it because, as we have seen, myriad policy considerations need to 
be taken into account and decisions made about whether it goes this way or that way or is too wide or too 
narrow, and how they are to be dealt with. The government’s putting up some amendments is not the way to fix 
it. There needs to be more work done on it to see the implications and to consult those who may be affected by 
these decisions. Anyway, I proceed. The High Court goes on to state — 

65. … If Sullivan v Gordon were thought to represent a desirable principle, it would be better for that 
principle to be stated clearly in legislation after reviewing the whole of the relevant field, 
particularly since to some degree it is not a mere matter of lawyers’ law, but raises political issues 
about the legitimate extent of recovery. These stem from the potential scale of recovery. As 
increasing numbers of people live to great ages, creating a wider need for care, the question of how 
far defendants who have tortiously injured the carers of those people should be liable becomes both 
an important question and a question on which the opinions of citizens may differ sharply. The 
same is true where a young plaintiff has been caring for a young person, so that very large awards 
might be made in circumstances where there is no guarantee that the care would have continued.  

… 
66. The respondent’s arguments, then, are not necessarily to be rejected for flaws in the policy 

reasoning on which they rest; they are to be rejected because they rest on policy reasoning which it 
is more appropriate for legislatures to weigh than for courts.  

67. In these circumstances, if it is desired to confer the rights recognised in Sullivan v Gordon on 
plaintiffs, the correct course to follow is that taken in the Australian Capital Territory and Scotland: 
to have the problem examined by an agency of law reform, and dealt with by the legislature if the 
legislature thinks fit. 

In conclusion the High Court said — 
All the Australian cases supporting Sullivan v Gordon as a principle of Australian common law should 
be overruled 

I stress the comment, “to have the problem examined by an agency of law reform, and dealt with by the 
legislature if the legislature thinks fit.” If this legislature thinks fit that we should introduce that concept of 
damages, it needs to be done in a little more detail and with far more care than simply saying a broader concept 
than that already canvassed in Sullivan v Gordon ought to be put into law, without any consideration of the 
myriad policy decisions that need to be made along the way to formulate that principle of law, to give it 
coherency and to set the bounds for the benefit of not only defendants, but, importantly, also plaintiffs so they 
know where they stand, what they can expect and what they are negotiating for to avoid litigation. Hence, one of 
the fundamental issues with this bill if it were passed, is that the legislature would not have made any of the 
necessary policy choices; they are not even identified by this bill or the supporting materials, let alone wrestled 
with and resolved.  

I will deal briefly—more than briefly, unfortunately, because there is quite a bit of it—with the technical and 
substantive difficulties with the bill. I do so with great respect to Hon Kate Doust and in the spirit of offering 
some constructive feedback and finding a way forward. Firstly, there is inconsistency in terminology. I turn to 
clause 3 of the bill which bears the heading “Interpretation” and deals with three definitions, “asbestos disease”, 
which tells us it means one or more of five things. The meaning of “asbestos disease action” is described and is 
followed by two qualifying paragraphs, and a meaning is ascribed to the term “injured person”. Clause 4(1) also 
has some relevance; significantly, it deals with the establishment of the idea of a provision or second award of 
damages. It also contains, materially, a causal element. By way of illustrating the point, for any legal liability to 
occur there must be some causal connection between what is said to be the wrongful act and the consequences 
that flow from it. Part of the difficulty here is inconsistency in the terminology used within the terms of the bill. 
For example, the definition of an asbestos disease—we are looking at consequences that are compensable and 
liabilities that are being created—contains the words “induced” and “related”. I do not know whether “related” is 
meant to mean the same as “induced” or is a broader term. Whether another term “resulting from”, is meant to 
mean the same as “induced” and “related” is not clear, or is it a different concept? “As a result of” is used in the 
definition of “asbestos disease action”. Is that meant to mean the same as “induced”, “related” and “resulting 
from”? “Attributable to” is another causal connection being used in the definition in paragraph (b) of “asbestos 
disease action”. Five different forms of words are used in the context of one clause of the bill that establishes a 
causal connection that may involve the greater levels of liability that are being contemplated. What does 
“induced” mean, and to what extent does it mean something different from “related”, “resulting from”, “as a 
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result of” or “attributable to”; and we see the use of “as a result of” in clause 4(1). Thought needs to be given to 
which of those concepts the bill has in mind and whether it is intentional that different concepts have been 
attributed as a causal connection or not. If members think this is just idle semantics, then I am sure that 
Hon Nick Goiran would support the idea that it is on these sorts of issues that much litigation can be based, 
because there may be arguments on the fine meaning and distinction between them that could cost one party or 
the other considerable amounts of money. It is not helpful for the legislature to approach legislation or pass 
legislation in that form, especially if it is setting up new liabilities and responsibilities.  

I will move on to another point. The inclusion in clause 3 of an “asbestos disease action” to mean a civil action 
“for or in relation to the death of a person as a result of an asbestos disease” is misconceived. A claim by a 
deceased estate under the Law Reform (Miscellaneous Provisions) Act 1941 is not of that character, although it 
otherwise falls within the definition. On the other hand, statutory provisions for many provisional damages or 
Sullivan v Gordon damages will be irrelevant to claims by dependants under the Fatal Accidents Act 1959. Some 
assistance is required as to what the bill had in mind in respect of that clause.  

Clauses 3 and 4 of the bill speak of a breach of duty, rather than liability. Similarly, the use of the words 
“wholly” or “partly” in those clauses detracts from the true issue, which is whether the defendant is liable to the 
plaintiff, not the degree of liability. Again, it may be that some of these words are otiose and that some 
significance can be attached to them, but it is not readily apparent from the drafting, the second reading speech 
or the explanatory memorandum. Again, I emphasise that I understand the limitations under which a private 
member may be labouring in the drafting of a bill, but these issues need to be addressed and clarified. I cannot do 
it and the government cannot do it, because we do not quite know what is meant by it and what is intended to be 
achieved by the bill in that respect.  

Critically, the bill gives no guidance as to how the court is to approach a second award of damages in respect of 
provisional damages; it merely permits the court to “have regard” to the damages previously awarded. A number 
of years may have passed since the first award was made and a number of assumptions upon which the first 
award was made may, with time, be shown to be to the advantage or the detriment of a party, either the plaintiff 
or the defendant, and to have been incorrect. Is the appropriate level of damages to be entirely reassessed with 
appropriate deductions, perhaps with an interest component, made for the fact of the payment of the damages 
previously awarded, or are the initial assumptions to remain even if they are now known to have been 
misplaced? For example, what if the initial award assumed a lost earning capacity but the plaintiff in fact 
remained fully employed? How is a consent judgement to be approached in such a case? Is it likely to affect the 
result of robust negotiation between the parties and a compromise without agreement as to the precise 
composition of the settlement amount? How does one determine the apportionment of the damages awarded 
between various heads of damage? These issues go the heart of the policy reasons for there being a once-and-for-
all rule applying to damages awards. The bill seeks to modify that but fails to address any of those issues.  

I have asked advice on whether this subject has been dealt with by case law in other jurisdictions. It may well be 
that there have been settlements that have resolved these sorts of issues so that they have never really arisen, and 
particular approaches that have been taken may never be known to anyone else, other than the parties concerns 
and the lawyers who were acting for them. I am informed that there has been one case dealing with provisional 
damages in New South Wales, but the provisions there vary to a degree from those proposed in the bill so that 
case may offer no guidance at all. It is inconclusive as to the approach that ought to be taken because in that case 
the parties negotiated particular amounts and attributed them to particular heads of damages, so there was some 
ability for the court to find its way through and address some of these things. I am advised that it is a case that 
offers no assistance in the clause that is proposed to be introduced by this bill. If Hon Kate Doust has some 
further information about how these things have been dealt with, I am keen to hear it, but that is what I am 
advised is the situation at present.  

I move on with the difficulties in the bill in its current form as regards provisional damages. There is no time 
limit, either fixed or discretionary, for bringing an application for further damages. This has consequences for 
not only a plaintiff but a defendant. It is one thing to allow for qualifying the finality of a judgement, but surely 
as a legislature we need to indicate whether a line ought to be drawn in place of that sometime in the future. 
Statutes of limitations are there in order to achieve finality, and judgements are intended to achieve finality. Here 
the bill is saying that people can have a second go, and that may be fine and may cure an injustice, but at least 
we should turn our minds to whether a line should be drawn 10, 20, 30, 40, 50 or 100 years into the future and 
whether it ought to apply to claims by the estate, dependants and the like. None of that is addressed, and I would 
not venture to propose an amendment because I do not know what the policy considerations are that underlay 
this and I have not consulted to learn and to be able to gauge how it ought to be best addressed and where a just 
line ought to be drawn. I will get to that in due course, too.  

Clause 4(1) starts— 
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If it is proved or admitted in an asbestos disease action that an injured person may, at some time in the 
future, develop another asbestos disease — 

That is the threshold question for activating the provisional damages opportunity. It is really not germane to the 
issue whether it is proved or admitted in proceedings that they may develop a further asbestos disease. The issue 
should simply be one of whether the court requested to make an order for provisional damages is satisfied that 
the relevant criteria for the making of that order had been satisfied. The issue should be whether sometime in the 
future the plaintiff develops an asbestos disease as a result of the breach of duty, not whether it is proved or 
admitted. I am not sure whether that is meant to limit, or was intended to expand, the opportunities for a 
provisional damages award. 

The bill does not make it clear whether a payment of damages to an injured person is intended to encompass 
payment to that person’s personal representatives in the event of a deceased estate. Maybe it is, maybe it is not; I 
do not know. I can envisage a circumstance in which damages are awarded to an asbestos disease victim, for say 
asbestosis, but the person dies of mesothelioma—not just suffers but dies. I assume that the intention is that the 
estate could seek an award of damages for the mesothelioma, but a claim by dependants under the Fatal 
Accidents Act would not be open as the deceased’s actions would have been the subject of a judgement, albeit 
on a provisional damages basis, during his or her lifetime. Is it intended that that be modified? If so, then 
consequential amendments may be necessary to accommodate that and those are not contemplated by the bill. 
Again, I am not prepared to proffer amendments to try to fix that problem because I do not know what is 
intended by it and it is not plain from the material supporting the bill as to how that is to work. 

Clause 4(3) refers to “a subsequent action for damages”. My understanding of the way the bill is structured and 
intended to operate is that the provisional damages would be awarded in an action and that in the event of the 
plaintiff contracting a further asbestos disease, further damages would be sought in that same action and not in 
separate proceedings. I am not sure what purpose the “subsequent action for damages” phrase is meant to convey 
or achieve. The words in clause 4(4) dealing with Sullivan v Gordon damages: “Despite any other Act or law”. I 
would have thought that those words are superfluous, but again there may be a purpose to them that is not readily 
apparent to me and they should stay. I look forward to being enlightened as to that. There is an inappropriate use 
of the word “must” in clause 4(4). I note in clause 4(3) an equally inappropriate use of the word “may”. A court 
should simply be empowered to award these damages rather than be qualified by “may” or “must”. Simply 
giving a court the power to do so is, I think, satisfactory, unless there is some hidden meaning to the use of those 
words that I do not appreciate. 

Clause 4(4) deals with the Sullivan v Gordon issue. It states that the court must compensate “any loss or 
impairment of the injured person’s capacity”. I do not understand the grammar there. One does not compensate 
loss or impairment; one compensates a person for loss or impairment. Grammatically it is clumsy and confusing 
and it does not make sense. Clause 4(4) in its present form, focusing on an injured person’s capacity to perform 
domestic services, seemingly would oblige a court to award Sullivan v Gordon damages even when, as a matter 
of fact, those domestic services had not been provided by the plaintiff and were unlikely to have been provided 
by the plaintiff; for example, domestic services provided by someone who does not provide those services 
because they are separated from the person to whom they might otherwise be expected to provide domestic 
services. It is also unclear whether domestic services would be construed broadly so as to include, say, mowing 
the neighbour’s lawn or would be interpreted so as to limit compensation to loss or impairment of a victim’s 
ability to provide service to members of his or her household. As I say, the way that the High Court dealt with 
the concept of Sullivan v Gordon damages was to identify the vagueness of what was being put to it by a 
plaintiff respondent on that occasion. Even though the formula that had been presented to the court for 
consideration would seem to be more constrained than this one, it had difficulty in working out the meets and 
bounds of it. In this case, what is being introduced into law is a much broader and vaguer concept. From the 
point of view of those who may have assisted in the drafting of this bill, if it was meant to serve the purposes of 
plaintiffs, I can understand that, it allows them to provide greater opportunities for damages for their clients. 
Whether as a matter of public policy it is sustainable, sensible and sufficiently workable is another issue that we 
have not had the opportunity to explore. 

Moving on, there is a power in clause 5 to make regulations, but no regulations are contemplated by the bill even 
though that is what the regulation-making power states. It is one of the broadest frameworks for regulations that I 
have had the pleasure of seeing. 

Hon Adele Farina: No, you have not. The Attorney General has delivered some pretty broad-ranging 
regulation-making powers. It is impossible for them to get any broader. 

Hon MICHAEL MISCHIN: We will see about that because clause 5 of this bill states that — 

The Governor may make such regulations as are contemplated by … 
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I do not know where any regulations are contemplated by the bill, but no doubt Hon Adele Farina will get up in 
due course and point that out. 

Hon Stephen Dawson: She will not be able to, as the Attorney General is using up all the time. 

Hon MICHAEL MISCHIN: The opposition will have a chance. It is the opposition’s bill. Clause 5 of the bill 
continues — 

… or necessary or expedient for the purposes of, this Act. 

Several members interjected. 

Hon Ken Travers: I am learning a lot from this. 

Hon MICHAEL MISCHIN: I was hoping Hon Ken Travers would learn something. 

Hon Ken Travers: I really do not put enough detail into my second reading speeches. 

Hon Peter Collier interjected. 

The PRESIDENT: Order. I do not know how far through his speech the Attorney General is, but we only have 
another two minutes left of this session. 

Hon MICHAEL MISCHIN: I have more to say. Dealing with just the regulation-making power, clause 6 
states — 

The Governor may make such regulations as are contemplated by or necessary or expedient for the 
purposes of, this Act. 

That form of words is very broad. As I indicated, there has been criticism in the past of a regulation-making 
power that is even less of a catch-all than that, which is included amongst a whole list of specific regulation-
making power objectives and inside a section that is inside a part that is inside a chapter or a division of a bill 
that has a specific focus. It is said that we need to work out just what these regulations might mean. What 
regulations, we are always asked, could be contemplated by that and possibly made and that ought not those 
regulations be included in the act? This is particularly broad but I look forward to hearing what regulations are 
contemplated by the act or necessary or expedient for the purpose of the act so we can decide which ones ought 
to go into the act as opposed to be left at large in regulations. I do not see from the form of the act that it 
contemplates any regulations at all; they are formal propositions of law, but is it intended that regulations can be 
framed to limit the scope of the operation of the Sullivan v Gordon damages? Is it intended that regulations be 
passed to limit the scope and availability of provisional damages? If that is so, it raises the question of whether 
they are Henry VIII clauses. I do not know the answer to it. I do not know what is expected of the regulations but 
perhaps they can be explained. That is just one of a number of issues as to why there are problems with the bill. 

In terms of skeletal legislation, just the fact that it does not have much in it does not make it skeletal but the 
regulation-making power might be an issue. 

The bill does not say anything about the six per cent discount rate applicable to the calculation of present value 
of proposed Sullivan v Gordon damages. 

Debate adjourned, pursuant to standing orders. 
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